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Some few cases seem to maintain that the citizens should be 
regarded as the sole beneficiaries of the contract," but the difficulty 
of that view is that the performance was promised the municipality 
and was not by the terms of the contract to be made to citizens indi- 
vidually. It would seem that when the greatest latitude is allowed 
a person who is not a party to a contract to sue upon it as a bene- 
ficiary, there is still the condition that the plaintiff must be a direct 
beneficiary as distinguished from one who is merely collaterally or 
incidentally benefited/" If the performance by the water company 
in furnishing water for fire protection runs directly and physically 
to the inhabitant, then the water company may be liable both in con- 
tract and tort. On the other hand, if the performance runs directly 
and physically to the municipality alone, then the inhabitant is only 
incidentally and collaterally benefited and there should be no recov- 
ery in either contract or in tort. It is submitted that the latter view 
is the only sound one, under the facts of the principal case. While 
it is true that the water company is a public service corporation 
which might in fact enter the public calling of furnishing water for 
fire protection to the inhabitants directly, for use by the inhabitants 
in person, yet it has not in fact done so when it merely undertakes 
to furnish the city with water as a part of the equipment of the 
municipal fire department. The result may seem very violent when 
the inhabitant is not allowed to sue, but it would seem that the only 
way in which a default to the citizen could be worked out would be 
to show that the obligation created really runs to the citizens indi- 
vidually," but it is more obviously made to the municipality as an 
entity. 

G. W. K. 



Waters — Right to Protect Against Flood Waters — Urban 
Property — An interesting question arose in the recent case of 
Smeltser v. The Borough of Ford City^ as to the right of a property 
owner — in this case a municipality — ^to build a dike or embankment 
on his land to prevent the flood waters from a nearby stream from 
flowing over it. In the case mentioned the dike sought to be en- 
joined was not upon the banks of the stream, nor even upon the 
land of a riparian owner, but was located some three hundred feet 
back from the channel, and was within the borough limits of the de- 
fendant. The plaintiff's lot was across the stream and outside the 
borough limits. The effect of the embankment was to cause the 
flood waters to overflow the plaintiff's land during flood times to a 

"Terrell v. Louisville Water Co., 127 Ky. 77 (1907); Jones v. Durham 
Water Company, supra, note 7. 

" National Bank v. Grand Lodge, 98 U. S. 123 (1878) ; Ciandell v. Payne, 
IS4 111. 627 (189s). 

•92 Atl. Rep. 702 (Pa. 1914). 
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depth four feet greater than had previously been the case at like per- 
iods. The court decided that the defendant was within its rights in 
so warding off the flood waters and that an injunction would not lie. 

The solution of the question involved would seem to be found in 
determining the nature of flood waters — whether they are to be 
treated as surface waters and so subject to the rules applicable to 
such waters, or whether they are still to be regarded as part of the 
main stream from whose banks they have temporarily escaped. 
While the rights of property owners relative to surface waters is 
fairly well settled in most jurisdictions, and the same is true of the 
rights of riparian owners to deal with the waters of a stream, the 
question involved in the principal case, namely, the rights of others 
than riparian owners to deal with flood waters a considerable dis- 
tance from the main channel of a stream, seems to have been rarely 
adjudicated. 

As to surface waters there are two distinct rules, generally 
designated as the civil law rule and the common law rule. By the for- 
mer rule, which would seem to prevail in the majority of jurisdic- 
tions, the lower and servient tenement must receive the waters which 
flow naturally from the dominant estate.^ By the rule of the common 
law, however, there is no servitude' on the lower tenement and the 
owner thereof may do as he pleases with his property regardless of 
the effect upon surface waters.^ Under this rule no legal right of 
any kind can be claimed jure naturae in the flow of surface water 
so that neither its detention, diversion or repulsion is an actionable 
injury, even though damage ensue.* 

As to the rights of a riparian owner to deal with the waters of a 
stream it is undoubtedly the general rule that he cannot restrain a 
stream from overflowing its banks in such a way as to cause super- 
abundant water, in times of flood, to flow upon or injure the lands 
of adjacent riparian owners.* This principle has been recognized 
and approved by the Pennsylvania courts.' 



'Herbert v. Hudson, 13 La. 54 (1838); Cranson v. Snyder, 137 Mich. 
340, 100 N. W. Rep. 674 (1904) ; Pinkstaff v. Steffy, 216 111. 406, 75 N. K 
Rep. 163 (190s) ; Pohlman v. Ry. Co., 131 la. 89, 107 N. W. Rep. 1025 (1906). 
See also Gray v. McWilliams, 21 L. R. A. 593 (1893) and note. 

'Gibbs V. Williams, 25 Kans. 214 (1881); Walker v. R. Co., i6s U. S. 
593 (1897) ; Cox V. R. Co., 174 Mo. 588, 74 S. W.'Rep. 8S4 (1903) ; Parks 
V. Newburyport, 76 Mass. 28 (1857) ; Dickinson v. Worcester, 7 Allen, 19 
(Mass. 1863) ; Bowlsby v. Speer, 31 N. J. L. 351 (1865). Cf. note, 21 L. R. 
A. 593 (1893). 

* Bowlsby v. Speer, supra, note 3. 

'Ferris v. Dudley, 78 Ala. 124 (1884); Burke v. Sanitary Dist, 152 111. 
125, 38 N. E. Rep. 670 (1894) ; Keck v. Venghause, 127 la. 529, 103 N. W. 
Rep. 773 (1905) ; Parker v. Atchison, 58 Kans. 29, 48 Pac. Rep. 631 (1897) ; 
Crawford v. Rarabo, 44 Ohio St. 279, 7 N. E. Rep. 429 (1886). 

•Hays V. Hinkleman, 68 Pa. 324 (1871) ; Brown v. Ry. Co., 183 Pa. 38 
(1897) ; Taylor v. Canton Twp., 30 Pa. Super. Ct. 305 (1906). 
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With regard to surface waters the Pennsylvania courts have 
drawn a clear distinction between cases arising in towns and cities 
and those arising in the country districts. In the latter case the rule 
of the civil law is followed/ But where the question arises in the 
improvement of a town or city lot or municipal change of grade it is 
equally as clear that the common law rule will be applied.' 

The situation in the principal case was a complicated one to 
which no single one of the above principles would apply. The de- 
fendant, so far as the report of the case shows, was not a riparian 
owner, the dike in question being some three hundred feet from the 
bank of the stream, and there being an intervening proprietor; the 
waters sought to be warded off were not ordinary surface waters, 
but flood waters from the nearby stream; the relative situation of 
the lands of the plaintiff and defendant respectively was not such 
as to make the rules as to surface waters applicable; finally, the de- 
fendant was a municipality, the dike was within the borough limits, 
while the land of the plaintiff was not. 

By the weight of authority where a stream is subject to periodic 
overflow, the flood waters at such times are not to be considered as 
surface waters, but as part of the natural watercourse.* It would 
seem, therefore, that in dealing with such waters the ordinary rules 
applicable to riparian owners would apply. Considering the princi- 
pal decision from that viewpoint its holding is contrary to the general 
rules as to riparian rights. We have seen, on the other hand, that in 
Pennsylvania the common law rule as to surface waters prevails in 
the grading or alteration of town or city lots and streets.^" And 
this holds true in the case of a municipal improvement as well as to 
an alteration by an individual lot owner.^^ It would seem by 
analogy to this rule that the court in the Ford City case reached its 
decision, although it does not expressly say so. While treating the 
case de novo and without citation of authority the court says "it 
would be unreasonable to prevent the owners of low lands from 
elevating their property for the purpose of protecting it from injury 
and damage from floods. . . . Between the method of raising the 
level of individual lots and the building of a dike which will protect 
the entire area concerned we can see no essential difference in princi- 
ple." The court further said that there was no servitude on lands 

'Kaufftnan v. Griesemer, 26 Pa. 407 (1856) ; Miller v. Laubach, 47 Pa. 
154 (1864) ; Hays v. Hinkleman, supra, note 6; Rhoads v. Davidson, 133 Pa. 
226 (1890). 

'Straus v. Allentown, 215 Pa. 96 (1906); Reilly v. Stephenson, 222 Pa. 
252 (ipc^) ; Wilson v. McCluskey, 46 Pa. Super. Ct. 594 (1911) ; Robino 
V. No. Sewickley Twp., 48 Pa. Super. Ct. 68 (1911). 

•Jones V. Seaboard Air Line R. Co., 67 S. C. 181 (1903) ; Ry. Co. v. 
Hamlet Hay Co., 149 Ind. 344 (1897) ; Crawford v. Rambo, supra, note S- 

" Supra, noXt%. 

" Straus V. Allentown, supra, note 8 ; Robino v. No. Sewickley Twp., 
supra, note 8. 
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near a stream to other adjoining lands lying upstream, but equally 
as low, or lower, to carry off, without interference, flood waters, and 
that "such an overflow is properly to be regarded as the advance of a 
common enemy, to be resisted by each proprietor as best he may". 
Whatever the basis of the decision, it establishes the right of other 
than riprarian owners to deal with flood waters in towns and cities. 
From the viewpoint of public policy the decision is unquestionably a 
sound one, for, as the court says, to hold otherwise would be to pre- 
vent the inhabitants of lower lands in a town or city from protecting 
themselves and their property from overflow; and such persons 
would be obliged to permit their property to remain on the natural 
surface, subject to periodic overflow and inundation, without power 
to protect it or raise it out of reach of flood waters. It is interest- 
ing to speculate, however, what the court would have done had the 
case arisen entirely in a country district. 

R. M. G. 



